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Rule(s) Time.

« 1986— WOTUS Definition
»  Waters used for interstate or foreign commerce

* |nterstate wetlands

+ All other waters; infrastate lakes, rivers, streams, mudflats, sandflats, wetlands,
sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use,
degradation, or destruction of which could affect interstate or foreign commerce
including any such waters:

*  Which are or could be used by interstate or foreign travelers for recreational or other
pUrposes; or

« From which fish or shellfish are or could be taken and sold in interstate or foreign
commerce; or

*  Which are used or could be used for industrial purposes by industries in interstate
commerce;

%j’l, R + Allimpoundments of waters otherwise defined as waters of the United States
ot under this definition;

ihad » Tributaries of waters identified in-paragraphs (1) through (4) of this section;
VA » The territorial seq;

+ Wetlands adjacent to waters (other than waters that are themselves wetlands)
identified in paragraphs (s)(1) through (6) of this section

ot AN
{ ¥ s i
¥ Wy N~
AT f
KA 2071 Bl G N A
| Ly Sl
| [ T A G F A
L VLN D i, e 4
7 ¥ ¥ \{ /"(I‘_'



%

- e
o - a -
1986 Summary g W
» All navigable waters, the territorial seas,
plus...

 Their fributaries, impoundments, and
i adjacent wetlands and isolated waters
iy where the use, degradation or desfruction of |
it such waters could affect interstate or foregin
/4 commerce.

Rule(s) Timeline.
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Rule(s) Time
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« Migratory Bird Rule ('T986) ?‘,

« Based on 40 CFW 230.3(s) pdrogrdph BaEPA 'S
Migratory Bird Rule (51 FR 41217) asserted
that CWA jurisdiction could be extended to

” isolated, infrastate, non-navigable waters
based on the following:

o » Use of the water as habitat by birds protected by.the
G Migratory Bird Treaty Act;

» Use of the water as habitat for Federally protected
endangered or threatened species; or

A » Use of the water to irrigate crops sold in interstate commerce
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Ru\e(s) Tm%ﬂ
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« SWANCC @001) N [ w iw-‘_
» Solid Waste Agency of Northern Cook -
County (SWANCC) v. U.S. Army Corps of
Engineers,-631°0:5+59

"sw’” * Supreme Court dismissed the long controversial
i Migratory Bird Rule

Wit » |solated waters no longer jurisdictional bosed
) solely on migratory bird use..
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Rule(s) Time
« Rapanos (2006) %
* Rapanos v. United States, 547 U.S. 715

- Concurrence (1 Judge) o

 Significant Nexus Test

« Wetland or waterbody, either by itself or in
_ combination with other similary situated sites,
i that significantly affects the physical, biological,

a} | and chemical infegrity of the downstream
e /‘ navigable waterway. Wi
v - Concurrence was-to vacate case back to U.S.
iy, District Court |
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« April 2014 — Draft Waters of ’rhe :g “Tule
' « Comment period over 200 doys.

« More than 1,000,000 comments were submitted

releosed

. * August 28, 2015 — Rule effective

bl Rule not effective — Federal Judge blocked the
rule on August 27, 2015, 13 states had an
Injunction

« October 9, 2015 - U.S. Court-of Appeals 6™ Circuit
issued a stay. Rule was not effective’nationwide.
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WOTUS Status Map

Applicable Definition

[ ] 2015 Clean water Rule*

The EPA is providing this map for informational purposes only, and it cannot be relied on for I:l Pre-2015 Regulations and Guidance
specific determinations or other legal purposes. As the litigation continues, the EPA will
update the map, when possible, to reflect the most current information that is made available |:| Under Federal Court Consideration
to the EPA and the Army. For specffic requests, please contact the Army Corps of Engineers . ) ) o
or EPA. This map was updated on July 24, 2019. Also applicable in the U.3. territories

https://www.epa.gov/wotus-rule



, Eight Categougsoi
r“ Jurlsdlcflorwv%g’;eri >

Mainstay Waters T

& 1. All waters which are currently used, or ‘
were used In the past, or may be
____suscepftible to use in the future In
 interstate or foreign commerce, including
all waters which are subject fo the ebb
and flow of the fide.
i  Traditional Navigable Waters (TNWs) /
2. Allinterstate waters, interstate wetlands

3. Territorial seas
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2 Eight Categod
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PSS N *
4. Impoundments of Waters of the U S

- 5. All tributaries of waters identified in items
B through 3

6. All waters adjacent to waters identified in =
e items 1 through

.. Waters in items | through é are jurisdictional
g by rule, no addifional studiesrequired. ' &
| Trbutaries and‘adjacent waters havea
nexus fo the Mainstay waters.
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Tributaries -

B
Rule provides a definition of ibutaries.

. A water must flow directly or through another
water to a mainstay water (item 1 through 3)

=

«;f’"ﬂ * Flow must have sufficient volume, frequency,
and duration to create physical characteristics.

s  Bed and bank, ordinary high water mark.
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E Adjacent Water -ﬁm‘é

A‘~

Bordenng/Conhguous/Nelghgd‘rmg

o  Including waters separated from other Waters
. of the U.S. by constructed dikes or barriers,
natural river berms, beach dunes, and the like

e RERPTEIE adjaocent to items 1 through 5 are
Waters of the U.S.
i

/'« Entire water is adjacent if any portfion is
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'=e Nelght‘ém!'

. All waters located in Whole or in p‘dr’r W|’rh|n
100 feet of the ordinary high water mark of
items 1 through 3.

« All waters within the 100-year floodplain of
« items 1 through 5 located in whole or in part
~within 1,500 feet of the ordinary high water

mark. VS

", » All waters in whole or in part within 1,500 feet
| of high fide line of INW or territorial seas, and " |
| all waters located within 1,600 feet of the
ordlnory hlgh Wo’rer mcrk of ’rhe Grea’r Lokes
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Eight Catego
Jurlsdlchonalw ers

Five ’rypes of waters wh|c have been
determined to be S|m||c1rly situated” and
should be considered in combination in a
significant nexus analysis.

e Prairie Potholes

« Delmarva and Carolina bays

 Pocosins

 Western vernal pools

« Texas coastal prairie wetlands




o 100-year Floodplain WOO Foot

3 Distance sitem &8 '

- Waters within the 100- year floodplam‘ of Malnstay % a
Waters (outside of the 1,500 foot ordinary high
water mark)

___ * Waters within 4,000 feet of ordinary high water
* mark of items 1 through 5

e Case by case significant nexus determination
needed

1= Entire water will be evaluated if only a portion is in “ :

the buffers b
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Example — 4,000Ft

100-Year Floodplain

4,000 feet
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000 Ft Buffer
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NOT WOTe‘rsﬁiﬁU

PSS N
« Existing farming, ranching, silvic e‘exclumons

« Waste freatment systems: ponds/lagoons meeting
the requirements of CWA

~+ Prior converted cropland
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© + Irrigated areas that would revert back to dry land

‘ iIf irrigation stopped

.+ Constructed lakes/ponds in dry land

s Water-filed depressions created in dry land
without any mining/consiruction activity
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al NOT Waters of.@@g c’rd

 Erosional feo’rures Sewlics: nIIs* and other
features not meeting tributary definition

a lS’rordmwo’rer control features created in dry
an

=+ Non-weftland swales or constructed grassed
- waterways

~ *» Ditches with ephemeral/intermittent flow that
', do not consist of a relocated stream channel
© o (tributary)

1 = Ditches with no flow into a Mainstay Water =
|Tem 1 Through 3)
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. April 19,2017 —EO 13132 ou‘rllneg’r\)\fo ' step process

. « Rescind Clean Water Rule
« Replace WOTUS definition (per Scalia’s interpretation)

.+ July 27, 2017 — Rescission of Clean Water Rule and
Notice of Intent on replacement rule

\ » December 11, 2018 — proposed revised WOTUS
Wy, rule reledsed.

« 60-day comment period — closed April 15, 2019



N o

. Six categories of WOTUS:

 Traditional Navigable Waters
Tributaries
Certain ditches

Certain lakes/ponds

Impoundments

« Adjacent Wetlands

1+ Clearly outlines what is not WOTUS
*)/ - Ephemeral features P

[ e Groundwater | |

i « Ditches not covered in.above category
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Rule(s) Time
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« September 2019 - rule flnchzed ?o
' the 2015 Clean Water Rule

* Recodifies regulatory fext from prior to 2015 rule g
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- _‘f"j,f « Applicable to all 50 states
» Final rule effective 60 days after publication in
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W Federal Register
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Current Policy

The EPA is providing this map for informational purposes only, and it cannot be relied on for
specific determinations or other legal purposes. As the litigation continues, the EPA will
update the map, when possible, to reflect the most current information that is made available
to the EPA and the Army. For specffic requests, please contact the Army Corps of Engineers
or EPA. This map was updated on July 24, 2019.

Applicable Definition

[ ] 2015 Clean water Rule*
[ | Pre-2015 Requlations and Guidance

[-] Under Federal Court Consideration

*Also applicable in the U.S. territories

https://www.epa.gov/wotus-rule
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-+ Waiting on repeal 10 be PuU JF\@d

« Working through comments to TR
replacement rule (2018 Rule)

e 600,000+ comments

'+ More litigation? f
/\; w ’ €

il ' * Anofher supreme court case?
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