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Soclety’s Autonomous Right to a Clean
Environment

- In the last three decades, governments have
Increasingly recognized an independent societal
right to a clean environment

- For example, Article 225 of Brazil’'s Constitution:

“All have the right to an environment that is ecatadly

In equilibrium and that is available for shared usethe
people, essential to a healthy quality of life, ethimposes
on both the government and society as a wholeuheat
protecting it and preserving it for both the presand
future generations
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Tort Law Insufficient to Protect This
Autonomous Right

- Tort law Is the traditional mechanism for
Individuals and NGOs to remedy environmental
harm:

— Primary objective Is to compensate an injured
iIndividual, not to protect the environm

— Requires a showing of direct injury, causation,
and established harm

— Premised on the vindication of individual rights
for direct injuries
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Emergence of Diffuse Rights Claims to Protect
the Autonomous Environmental Right

- Diffuse Rights
— Public, collective, indivisible, belong to the comnity
— Not subject to exclusive use or appropriation

— Damages not measured by individual harm; the
benefiting class is indetermin

Ecuador’s 1999 Environmental Management Act define
diffuse interests afibmogenous and indivisible interests
held by an indeterminate group of individuals tl®da
common set of circumstances” and defines collective
environmental rights as those “shared by the comtgua
enjoy an environment that is healthy and free of
contaminatiorr’

KING & SPATL.DING




Diffuse Rights# Aggregated Individual Rights

- Aggregated Individual Rights

— Class is determinate and identifiable, even iféafre.,
when a group of neighbors sue a contaminating factc
for damage to their individual properties)

— Continue to allow for division or apportionment amgo
Individuals

— Right belongs to the individual and not the communi

- Individual rights maybe enforced individually or
collectively through a representative, but diffusgts
mustbe enforced collectively through a representatne &
once vindicated, entire community Is bound
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Enforcement of Diffuse Rights — Civil Actions
and Sults

- Judicial systems worldwide have begun to pass
legislation that gives governments, individualsj
organizations the right to enforce diffuse
environmental rights

- These systems give resolved diffuse rights clz
res judicataeffect—after a final decision on the
merits, the entire community Is bound and the
matter cannot be re-litigated

KING & SPATL.DING




Enforcement of Diffuse Rights — Civil Actions
and Sults

- For example, Article 82 of the Peruvian Civil
Code:

“Interests are diffuse when they are held by an
Indeterminate number of people and attach to gadds
Incalculable patrimonial value, such as the envimant

as well as cultural, historical, and consumer good
values. The Public Ministry, as well as nonprofit
associations or institutionhat have standing . . . may filg
or intervene In these actiofis.

“A final judgment upholding the complaint shall
additionally bind [those] who have not participatedthe

proceedings.”
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Enforcement of Diffuse Rights — Civil Actions
and Sults

- For example, Article 42 of Uruguay’s General
Procedure Code:

“The Public Ministry and any interested individua,
addition to public interest institutions or assaommsthat
. . . adequately represent the interests at stsikal] have

standing in cases involving tidefense of the environm,
as well as cultural or historical values that aleased by
an indeterminate group of peopgle

Article 220:“In suits filed in defense of diffuse rights (Art
42), the jJudgment shall have general effect”’. . . .
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Enforcement of Diffuse Rights — Public
Participation in Lawmaking

. Judicial systems have also encouraged public
participation in government decisions affecting t
environment as another means of enforcing diff
rights

- For example, Article 330 of Colombie
Constitution requires the government to ensure
Indigenous communities’ participation in decisio
that exploit natural resources on their lands

- The efficacy of such provisions is unclear
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Can Diffuse Rights Claims Fill the Gap?

- Res judicataprovisions must be enforced uniformly and
consistently across legal systems for diffuse aghgimes
to have legitimacy and credibility

. If not:

— Each member of an indeterminate class could recove
again ancagain from the same defendifor the sams

acts, rights, andamage
— Risk of conflicting decisions on the same issues

— Defendants would have no incentive to settle:
governments would lose a valuable tool for
environmental remediation

— Waste of judicial resources and inefficient
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Cautious Optimism

- Res judicataffect has not been extensively tested In
dispute resolution, but a few notable decisions:

- Chevron v. Ecuadaarbitral tribunal found that a
Settlement Agreement settled in full certain digughts

“[The Tribunal] rejects entirely the third possilylithat
the same diffuse right . . . can exist in sepapaiies, to be

exercised by multiple claimants at different timat
successive diffuse claims, thereby making anytetbec
final settlement or adjudication of such claimasibry.”

Satsky v. Paramount Commc’ns, Ineenth Circuit found
“. .. If the claims are for injuries to interestiiah all
citizens hold in common, and for which the Stat® ha
already recovered, the judgment . . . acts as a’bar
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Implications on the Petroleum Industry

- International oil companies are inherently involwedhe
exploitation of natural resources; activities oftacur
near sensitive environmental receptors

- Diffuse rights claims are likely to become more coom
with the proliferation of diffuse rights regimes

- Providedres judicataeffect is given to final adjudicatiot

of diffuse rights claimslOCs can experience significa
relief

— Assured their settlement Is foreyvewen if a member of
the community later objects

— But not protected against individual claims
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